Federal Public Prosecutors in Brazil file new charges against pilots of the Legacy jetliner

Federal Public Prosecutor’s Office on Thursday (May 28) sent a complaint to a Federal Court against the American pilots of the Legacy jet that collided with a Boeing airliner in September 2007, causing the death of 154 persons. 

The new accusation, signed by federal prosecutors Analícia Ortega Hartz Trindade and Thiago Lemos de Andrade, is based on information contained in two technical opinions that identified the occurrence of two types of conduct that caused the accident.

The opinions were issued by forensic expert Roberto Peterka and delivered to the Federal Public Prosecutor’s Office in March of this year by Peterka and the same attorney who has been hired by an assistant in the accusation, Dante Daquino. The opinions are the result of a study and analysis of the action conducted by the Center of Investigation and Prevention of Aeronautical Accidents (Cenipa), dated December 2008. The opinions point out two mistakes that still had not been identified: the pilots omitted information that the Legacy jet had no authorization to over-fly an area considered to be special airspace, and that at no moment during the flight did they turn on the anti-collision system  (TCAS). 

According to the opinions, the Legacy’s flight plan was presented by the Embraer client support department at the request of the pilots, as a courtesy to Excel Air, which had purchased the jet aircraft the previous day. This flight plan, however, contained false information that the Legacy jet satisfied all of the requirements for flying in special airspace, under the condition of reduced vertical separation, known by its English acronym of  RVSM. 

According to the Brazilian Aeronautical Approval Regulations this, “within RVSM airspace, air traffic control separates aircraft vertically with a minimum of 1,000 feet between the flight levels, including (FL) 290 and FL 410. RVSM air space is a specially qualified airspace; the operator and the aircraft used by the operator must be approved by the DAC.”

The Excel Air company, owner of the Legacy, had not included the aircraft in its operating specifications; consequently, the jet did not have authorization to fly RVSM and should have maintained a distance of 2,000 feet from other aircraft, which would have avoided the tragic accident. 
According to the assessment of the expert who prepared the opinions, the pilot of the Legacy had a mandatory requirement to report the situation of his aircraft not being approved for RVSM as of the first contact with Ground Services at São José dos Campos. The transcription of the contacts maintained between the aircraft and flight controllers proved that this information was not reported at any time.

Another irregular conduct on the part of the Legacy pilots was not having switched on the Traffic Alert and Collision Avoidance System (TCAS) at any moment during the flight. The TCAS is an instrument that provides information to the pilot regarding the existence of other nearby aircraft in order to avoid collisions. In critical situations, when the risk of collision is imminent, the TCAS immense warning signals and indicates evasive movements capable of guaranteeing a safe distance. 

Because of these two attitudes, the Federal Public Prosecutor’s Office filed charges on Thursday (May 28) against the two pilots alleging a crime intentionally committed against the safety of the national air  transportation system.
Prosecutor Analícia Ortega Hartz Trindade explained that the option to file the new charges instead of adding them to the existing complaint was designed to speed up the analysis process of the Subsection of the Federal Court in Sinop (MT) of the new proof that has been presented, at the same time that the appeal of the decision that absolved the pilots and air flight controllers of some improper conduct is judged by the 1st Region Federal Regional Court. 

The request made by the Federal prosecutors was for these new charges to be received and processed so that, eventually, they will be judged at the same time of the criminal complaint that resulted in the charges filed by the Federal Public Prosecutor’s Office in 2007.

The accident

On September 29, 2006 the Gol airlines aircraft was operating flight 1907 that had departed from Manaus (AM) destined for Brasília (DF). At the same time the Legacy executive jet that had departed from São José dos Campos was on its way to Manaus/AM, where it would land, and continue its flight out of Brazil the next day.

At 37,000 feet of altitude in the northern region of the state of Mato Grosso,  near to the municipality of Peixoto de Azevedo (MT), the tip of the left wing of the Legacy jet collided with the Boeing operated by Gol, causing damages that led to the destabilizing and crash of the Gol aircraft. All 154 persons on board the Boeing died.

Legal process 

The charges made by the Federal Public Prosecutor’s Office against the two American pilots and four flight controllers of a crime against the safety of the national air transport system has been making its way through federal court in the municipality of Sinop (MT) since June 2007. The offense is foreseen under article 267 of the Penal Code.

The pilots of the Legacy Joseph Lepore and Jan Paul Paladino, and flight controllers Lucivando Tibúrcio de Alencar, Leandro José Santos de Barros and Felipe Santos Reis are responding in court for the unintentional commission of the crime. The fourth controller, Jomarcelo Fernandes dos Santos, charged initially with intention, was absolved of the intention in commission of the crime, but continues to be charged with unintentionally committing a crime against the safety of the national air transport system. All of the flight controllers are sergeants in the Brazilian Air Force base at Cindacta 1 in Brasília. 

In February of this year, federal prosecutor Analícia Ortega Hartz Trindade appealed the December 2008 decision that absolved the flight controllers and the two American pilots of some of the charges. The appeal will be examined by the 1st Region Federal Regional Court.

 What Brazilian legislation says:

Penal Code

Art. 261 – Place in danger a vessel or aircraft, one’s own or another’s, or practice any act that tends to impede or create difficulties for maritime, river or air navigation:

Sentence – imprisonment from 2-5 years .

Art. 263 -  If any of the crimes foreseen in arts. 260 to 262, in the event of a disaster or crash, cause bodily harm or death, the conditions of art. 258 shall apply. 

Art. 258 -  If the crime of unintentional danger results in serious bodily harm, the sentence of privation of freedom shall be increased by half; if death results, it shall be doubled. In the case of intentional guilt being found that results in bodily harm, the sentence increases by half; if it results in death, the sentence for intentional homicides fell applied, increased by a third. 

Art 121. To kill someone.

Sentence -  Imprisonment, from 6-20 years.

§ 4o - In the event of intentional homicide, the sentence is increased by 1/3 (one-third) if the crime is a result of the failure to observe a technical rule of the profession. 
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